UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
Timothy Anderson NOTICE OF HEARING AND

MOTION FOR RELIEF FROM
AUTOMATIC STAY

Debtor

Chapter 7, Case No. 03-61149

TO:  Timothy Anderson, INCLUDING TRUSTEE AND OTHER INTERESTED PARTIES

1. Deutsche Bank National Trust Company, as custodian or trustee, (“Movant”), a
corporation, by its attorneys, moves the Court for the relief requested below and gives notice of
hearing.

2. The Court will hold a hearing on this motion at 1:00 pm,on September 28, 2004,
in Courtroom 2, 118 South Mill Street, Fergus Falls, MN 56537 or as soon thereafter as counsel
can be heard.

3. Any response to this motion must be filed and delivered not later than on
September 23, 2004, which is three days before the time set for the hearing (excluding
Saturdays, Sundays, and holidays), or filed and served by mail not later than September 17,
2004, which is seven days before the time set for the hearing (excluding Saturdays, Sundays and
holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE
COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4. This court has jurisdiction over this motion pursuant to 28 U.S.C. 88 157 and
1334, FRBP Nos. 5005 and Local Rule 1070-1. This is a core proceeding. The Chapter 7 case

was filed on September 10, 2003, and is now pending in this court.



5. This motion arises under 11 U.S.C. 8 362 and Federal Rules of Bankruptcy
Procedure 4001, and is filed under Federal Rules of Bankruptcy Procedure 9014 and Local Rules
1201-1215. Movant requests relief with respect to the property of Debtor, subject to a mortgage
to Movant.

6. Debtor above-named is the owner of certain real property located at 411 Wilson
Avenue, Bemidji, MN 56601, legally described as follows, to-wit:

Lot 31, Block 1, Aldal's Subdivision and the South Half of Lot 4, Block 4, Finseth
Addition to Nymore, Beltrami County, Minnesota.

7. The indebtedness of Timothy Anderson is evidenced by a Promissory Note and
Mortgage dated January 13, 1999, filed of record in the Beltrami County Recorder's office on
January 28, 1999, and recorded as Document No. 386972. A true and correct copy of the front
page of the recorded mortgage is attached as Exhibit A. Said mortgage was subsequently
assigned to Movant.

8. The Debtor has failed to pay monthly mortgage payments since June 19, 2004,
and is in default in the amount of $ 258.81 together with reasonable attorneys fees and costs
incurred pursuant to the note and mortgage. Debtor has failed to make any offer of adequate
protection. Accordingly, Movant’s interest is inadequately protected.

9. The total amount due under the mortgage and note as of the date of hearing is
$15,595.28.

10.  The Debtor has executed a first mortgage in favor of on Deutsche Bank National
Trust Company, which mortgage was filed of record on January 28, 1999, as Document No.
386971 in the original amount of $48,785.00. Upon information and belief, the principal balance

of said mortgage is still in that amount.



11.  The Beltrami County Assessor’s Office has estimated the value of the homestead
as $63,200.00, and accordingly, Debtor has no equity in the premises and the property is not
necessary to an effective reorganization.

12. By reason of the foregoing, Movant is entitled to have the automatic stay lifted
and vacated so it can recommence the mortgage foreclosure action pursuant to Minnesota
Statutes.

WHEREFORE, Movant by its undersigned attorney, moves the Court for an Order that
the automatic stay provided by 11 U.S.C. Section 362 (A) be terminated to permit Movant to
foreclose its mortgage on the subject property, and for such other and further relief as may be

just and equitable.

Dated: August 19, 2004

USSET & WEINGARDEN P.L.L.P

By: _ /E/ Paul A. Weingarden/Brian H. Liebo
Paul A. Weingarden, #115356
Brian H. Liebo #277654
Attorney for Movant
4500 Park Glen Road, #120
Minneapolis, MN 55416
(952) 925-6888
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA
In Re:

Timothy Anderson
AFFIDAVIT OF PETITIONER

Debtor

Chapter 7, Case No. 03-61149

STATE OF California )

COUNTY OF San Diego )

5 i -
ﬁ { ((J,aVV\Q‘ , being first duly sworn, deposes and states on oath that

she/he is emp yed'by Chase Manhattan Mortgage Corporation as servicer for the movant in this action,
that she/he has read the annexed Notice of Hearing and Motion for Relief From Automatic Stay, and that

it is true of her/his knowledge to the best of her/his info:n@ \/\gw\f@

Subscribed and swornto before me this
/I day of%l 2004.

Notary Public

Commission # 1393037
Notary Public: - California g

; / San Diego County
£g8% - y Comm. Expires Jan 10, 2007%
Ll il S PR
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THIS HO‘\ﬂ: EQUITY LINE OF CRFDIT OPEN END MORT(JA(.IE (lhr‘ "Sccuuw Instrument”) is given this  13eh

i duy of Jannary. 1999 L The mortsagor(c) is

: TIMOTHY € ANDERSON

#
{eollsctively, the "Borrower™, whose address is 411 WILSON AV BEMIDJOY, Minnesota $4601%

’ . This Security Inswument is given 1o Advant Naticnag

Bank. which it arsativex! and existing undee the l..\ws of Dulnwar«,. jts succossors and agsigns, and whase address i 830
Ridgavicw Drive, Horsham, PA 19044 ("Lendes™). Borrawer does hereby grant, convey, bargain, seil, warrant. alien, enfeoft,
roloase, vonfinm and mortgage o Lowler and L.undcr successors and assigns, e follnwing deseribed property located
Baltrand Wit County, Stte of Minnesota, and more particularly deserihed as folows;
LOT THIRTY-ONE (3%), BLOCK ONR {1) . ALE»AL'S SUBDIVIEION AND THE SO0UTK HALY
t8 L/2) OF LOT FOUR {4), BLOCK YOUR (4), PINSETH ADD., TO NYMORE,

N e, f

;

4

e0-03784-00

AINNESTA HOME BOUITY LENE OF CREDIT .+
FURORBINATE MUORTGAGE '

Rankert Bystems, Ine., BL, Qroud, MY (05:18-97) 1333273}

ANVERSON .
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which has the strevt afdress of - 411 WILSON AV BEEMIDJII,. Minnesota 56601

{the "Property Adidress™),

Note: Borrower understands that some or afl of the above real estate is normally protected by Inw
from the claims of ereditors, and Borrower voluntarily gives up Boreower™s right to that protection

for the above listed peaperty with respecet to eliims arising out of this Sccurity Instriment,

TOGETHER with all the inprovements m')w" of Werdafier crected on the above-deseribed properiy. ad it existing axl
hercinalter acquired casementy, rights, appurtenuneés, 10ds8s, renty (subject, however, to the rights and authority given herein to
Lender 1o enlleet pnd apply such renis), profits, water, woter rights, and woter stoek, and contruct rights, pertpining o, nrising
fram or sitauted ot upon o under the Tl Jieated genceully at the Property Address. and all fistures now or hereiter sitsiched o
the property, all of whicl, inchuding replacements and additions therelo, sl be deemed 1o be, and shall remain o part of the
property covered by this Sceurity Tnsteunent, All of the foregoing, together with soid property (or the leasehold estte it (his
Seeurity Instrmnent iy on a feasehokd), we collectively relermed to as e “Property.” :

‘o

TO SECURE 10 Londer; Lo FECBEETEA

. P e P . " .

() The prampt repayment of il indebtedness due and to became dug, a8 may be advimced and outstanuding, and repaied and
readvitieed, from Gme o tme, with interest thereon (the "Line of Credit”), pursuant 1o the termy s comditiang of e Homa
Byutty Line of Credit Agreomont and Promissory Note. of ¢ven dmie herewith, between Borrower and Lender, and all
mudilications, amenduents, exiensions, substitations, replacements and renewals thereol (the "Agreement™), Borrower shall be
furnished a conformed eopy of this Security Instrument and the Agreement at the time ihey ore signed or alter they are roacorided,
whBin g reasonable toes, Lenier has agreed to muke advances 10 Borrewer under the eems of the Agreement. Such advances
shall be of @ revolving natwre and may be made, repuid and remada from time (o time, Borrower and Lender contemphiing o
sorias of advances 1o be sccured by this Seeurity Insuument. The totl outstanding maximum principal balance owing at any one
time under the Agreement {(not inclnding charges, and collection costs which may ba owing from time 0 Lme under the
Agrecment) shadl not eseeed R T
SINTEEN THOUSAND TWO MUNDRED FIFTY & 00/100 .. .

& 16,250,600 *+2) together with interast thercon (the ' Credit Limit"), Thaw sum s refeerad o m
the Agreement as the Credit Limit. The entire indebtedness under ihe Agroement, if not paid sooner, is due and payable on
January 1f%th, 2032 , or or such Jator date as may be permitted by Lender in weiting, or W such earlier dme in

the ovent such indebladnesy is seeclerated in atcordanes with th teems of the Agreement and/or thix Security Insirament.

(i) The payment of all other sums advanced 10 protect the security of the tien hereunder, and of 411 eosts incuered by Lender
i connecton with the enforcament of its rights under this Seevrity Instrument and/or the Agreement up Lo e amount of the
Credit Lismit, with inerest thereon at the rate provided in the Agreement, '

(i) The performance of Burrower's covenunts and obligations umder this Security Instrument, the Agrerment, and any prior
mortgage or deed of trust, including. but not limited Lo, Borrower's promises W muke payments when duc.

Borower covenants that Torrower s lawflully seized of the esiale herehy conveyed anid his the right W grant and convey
the Property: tat the Property is uncncumbered, except for an prior mongage or deed of trust (the "Prior Murigage™) and
dectarations. casements or restrictions of record listed in a schedule of exceptions 1o coverage in the title insurance policy insuring
Lunder's intirest in the Property: and that Borrower will warrant and defend gencerally the title 10 the Property aguingt aft clains
and domands, S .

Borrowar anct Lender covenmst and agree o8 foliows:

1, Payment of Principal and Interest, Borrower shall prompiy pay when due the princips! of and interesi on tha
indebtedness evidenced by the Agreement, and oll luio churges and other eharges provided in and nuthorized hy the Agreement.

3. Punds for Taxes and Insurance, I roquired by Lendge, and subject to applicable law, Borrower shatl puy w Lender on
tie day monthly payments are dug under the Note, until the Note §s paid in fuil, a swn ("Funds™) for (a) yearly taxes and
asvessments which may atiain priveity over this Security Instrument as a lien on the Propesty: (b) yearly Jeasehold payments or
peoumd rents on the Property, i any: (¢) yearly hazard or property insurance premiums; (d) yearly flood insurance premiyimg, if
any; and (&) yeorly mongage insurange prémiums, iF any. These itemy are called "Excrow Niems,” Lender may, at any thne colleet
and hold Fuads, incloding reserves in oxcess of the amounts actualty needed, using such methods of ealeulation as may ke
authorized or not prohibited, and in an amount not 10 exceed he maximum amoutit 4 lender for 4 federally relajed moertgage loan
may regtine [or Borrowes's gserow gecount under the federal Real Estate Ssttlement Procedures Act of 1974, as amended Trom
time to time, 12 U.S.C. Sacting 2601 ¢f seq. ("RESPA"), unless another law that applies 10 the Funds seis a lesser amount, 8o,
Lender muty. w any dme, collect and hold Funds in an amount net 10 exceed the legser amnunt Lender may sstimate the amount
of Punds duc on e masis of current data and reasonable estimates of expenditires of Muure Bscrow Dems or otherwise in
accondance with applicable law., Borrower sholl not be obligsed 1o make such ppyments of funds 10 Lender o the extent that
Borrower makes such payments 1o the holder of the Prior Motgage if such holdet i3 un ingtiuonal lender,

Buaxaes Byarems, 10y, B1. Clowd, Ul 1"‘. : ' (OKe18.97) JE3. 3252732

ANDERSON

™
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CORFORAIE ASSTGNMENT OF MOWTGRGE V/
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SELLER'S SERVICINGK: $4838120 “"AKDERSON" ADVALE
OLD AERVICING # 1010604480

Daga of ».-sd.snmmx 08/23/2002

Rssiguods ADVANTA NATIONAL RANK BY CHASE MANHATTN MORTGAGE CORPORATION A%
ATTORNEY-IN-FACT at 10780 RANCHO BERRARDO RD,, SAR DIEGQ, ©n 92127

Aaslgnue; DEUTECHE BANK NATIONAL TRUST CO. FKA BANKERS TRUST CO. OF CALIFORNIA
K,A, AS COSTOUTAN OR TRUSTEE at 1781 E 87. ANDREWS VLACE, LANTA ANA, CA 92703

fixecutad By: TIMOTHY ¢ ANDEREON To: ADVANTA NATIONAL BANK,
Mortgaqge Dated Q1/13/1939 and Reacorded 01/28,139% as Ingtyument/Document Bo.
A86972 in Beok/WHeel/Libar WA Page/Folioc NA In BELTRAMI COUNTY, MINNESOTA.

ARGassS0r "R/ ex D No: 80-03784-00
Propexrty Actdresg: dJ1)1 WILSON AVE, BEMIDJT, MN. 56601

KNOW ALL MEN BY THESE PRESENTS that in consicdercation of the sum of TEN ana
NQ/100the ROILARS ond wther geed and valuable conaideration, paid te the ahove
nawed Assigner, the receipt and sufficiency of whiech is hereby acknowledgyed, tha
said Assignor hareby as8ions unte the abova-named Assignee, the said Mortgage
together with She Note or other svidence of indsbtedness (the "Noto"), sadd Noty
havin? Bn srdginsl principal sum of $16,250,00 with interest, sacurad theraby,
togerher with all moneye now owing oz that may haxwafter become due or owing in
ragpeat thereoat, and the full benefit ¢f all the powers and of il the ooverants
st provisos therein gontained, and the asaid Ascigner herseby grants ang QORTHYS .,
whto the sald Assighee, the Assignor's baneficlal fnterost undex the Mertgage.

TO HAVE AND TO HOLD the salid Mortdege and Noke, and alse tha zaid propexzby
unte the sald Asuigneas ferevar, subjeet € the Zerms contmined in saild Mexrtoage

and Wots,

ADUVANTA, SATIONAL BANK BY CHASK MANHATIN
MORT CORECORATION AS ATTORNEY-IN-FACT
on 8.2 7 (DATE)

av
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STATE OF California
COUNTY OF San Diegs

o M#’J " before me, COLLEEN LEPE, & Notasy Publkia in and for San Dicge
¥s 0 t

count he Stara of Californla, personally sppeared KEITH DAY, VICE
PREETIDENT of CHASE MANHATIN MORTGAGE CORPORATION AS ATTORNEY-IN-PRST, 10751
RARCHO BEANARDO KO., SAN DIEGQ, CA 92127, pazsonslly known to ne {on proved to
(;\'! Ime on the vaasis of satimfactory evidence! €o be the person(s) whose name(s)
1 jga/ara subacxibed Lo the within instrument end acknowladged to me that
ﬁefﬂhﬂ/they sxecyted the same in his/her/their authozized capacity, and that by
“his/heyr/rhely signature an the Instrument the person(s), or the entity wpon
pehall 0f which the peraon(s) acted, executed tha inatrument,

y hand ong official seal,

LAl Ca -
tary Bxpires: 1171972005 #1330883
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA
In Re:

Timothy Anderson MEMORANDUM OF LAW

Debtor

Chapter 7, Case No. 03-61149

Deutsche Bank National Trust Company, as custodian or trustee (“"Movant"), submits this
memorandum of law in support of its motion for relief from the stay in the above-entitled matter.
FACTS

Movant holds a valid, perfected mortgage on real property owned by the Debtor. On the
date of filing, the Debtor was delinquent under the note and mortgage. Since this case was filed
Debtor has made no payments to Movant and the arrears total $ 258.81.

ARGUMENT

1. Under Section 362.(d)(2) of the Bankruptcy Code, relief from the automatic stay
shall be granted upon request of a creditor "for cause, including the lack of adequate protection
of an interest in property of such creditor.” The Debtor in this case has failed to make payments
required by the note and mortgage for a period of more than 3 months. Debtor has not otherwise
provided Movant with adequate protection of its interest in the property. Such circumstances
constitute cause, within the meaning of §362(d)(1), justifying relief from the stay. In Re: Video

East, Inc., 41 B.R. 176 (Bkrtcy. E.D. Pa. 1984); In Re: Frascatore, 33 B.R. 687 (Bkrtcy. E.D. Pa.

1983).
2. Pursuant to 8362(d)(2) of the Bankruptcy Code, relief from the stay is appropriate

where Debtor has no equity and the property is not necessary to an effective reorganization. 11

U.S.C. 8362(d)(2). See, In Re: Gellert, 55 B.R. 970 (Bkrtcy. D. N. H. 1983). In this case the

balance due Movant is $15,595.28 and including the amount due the first mortgage holder, the



approximate total amount encumbering the property is $64,380.28. The value of the property is
approximately $63,200.00. Clearly, the Debtor has no equity in the property, and as this is a
Chapter 7 case, the property is not necessary to an effective reorganization.
CONCLUSION

Movant is entitled to relief from the automatic stay pursuant to 11 U.S.C. §362(d)(1) for
cause, where its interest in the secured property is not adequately protected. Movant is also
entitled to relief from the automatic stay pursuant to 11 U.S.C. 8362(d)(2) when Debtor has no
equity, and when the property is not necessary to an effective reorganization.

Movant respectfully requests an Order of this Court modifying the automatic stay
consistent with the attached proposed Order.

Dated: August 19, 2004
USSET & WEINGARDEN P.L.L.P

By: _ /E/ Paul A. Weingarden/Brian H. Liebo
Paul A. Weingarden, #115356
Brian H. Liebo #277654
Attorney for Movant
4500 Park Glen Road, #120
Minneapolis, MN 55416
(952) 925-6888




U.S. BANKRUPTCY COURT
DISTRICT OF MINNESOTA
In Re:
Timothy Anderson

Debtor UNSWORN DECLARATION
FOR PROOF OF SERVICE

Chapter 7, Case No. 03-61149

Erin Kay Buss, employed on this date by USSET & WEINGARDEN, attorney(s) licensed to
practice law in this court, with office address of Suite 120, 4500 Park Glen Road, Minneapolis,
Minnesota 55416, upon penalty of perjury, declares that on August 19, 2004, | served the
annexed Notice of Hearing and Motion for Relief from Automatic Stay upon each of the entities
named below by mailing to them a copy thereof by enclosing same in an envelope with first class
mail postage prepaid and depositing same in the post office at Minneapolis, Minnesota,
addressed to each of them as follows:

Office of the United States Trustee
1015 U.S. Courthouse

300 South Fourth Street
Minneapolis, MN 55415

David G Velde

Chapter 7 Trustee

1118 Broadway
Alexandria, MN 56308

Thomas L. D'Albani

Cann, Haskell, D'Albani & Schueppert
205 7th Street NW

Bemidji, MN 56601

Timothy Anderson
411 Wilson Avenue SE
Bemidji, MN 56601

[E/ Erin Kay Buss
Erin Kay Buss




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Timothy Anderson

Debtor.

Chapter 7, Case No. 03-61149

The above entitled matter came on for hearing upon motion of Deutsche Bank National
Trust Company, as custodian or trustee, (“Movant”), pursuant to 11 U.S.C. Section 362 on
September 28, 2004, at the U.S. Bankruptcy Court, Fergus Falls, Minnesota. Appearances were
as noted in the record. Based upon the evidence adduced at said hearing, the arguments of
counsel, and the Court being fully advised of the premises,

IT ISHEREBY ORDERED THAT:

The automatic stay imposed by 11 U.S.C. §362 is hereby terminated as to the real
property over which the Movant, its successors and/or assigns, has an interest, said property
legally described as follows, to-wit:

Lot 31, Block 1, Aldal's Subdivision and the South Half of Lot 4, Block 4, Finseth
Addition to Nymore, Beltrami County, Minnesota.

Movant may proceed to foreclose its mortgage in accordance with Minnesota Statutes.
Movant's request for attorneys fees and costs shall not be considered as this is governed by state
law. Notwithstanding Federal Rules of Bankruptcy Procedure 4001(a)(3), this order is effective
immediately.

Dated this __ day of , 2004,

Judge of the Bankruptcy Court
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